CONFIDENTIAL DRAFT of June 17, 2002

1
Interpretation and Definitions.
1.1  Change Order means written authorization from Tate & Lyle (“T&L”) to vary the services.

1.2  Contract means these IS/IT Terms and Conditions, together with the Purchase Order, Statement of Work, and other documents expressly referenced within those documents.  

1.3 Deliverables means the items required to be delivered or produced by Service Provider under the Contract or as a result of the services rendered, each subject to T&L’s acceptance.

1.4  Fees means the fees agreed to under a Statement of Work.

1.5  Open Source License means a license for Software that is (a) “open source” or “copyleft” or (b) that requires licensees to disclose or otherwise make available the source code of any Software incorporating or otherwise using the licensed Software or (c) is a version of the GNU General Public License or the GNU Lesser General Public License or (d) is designated by the Free Software Foundation as GPL-compatible.

1.6  Project Work Product means all work product and Deliverables created by or for or provided to T&L in the course of the services, except for Software belonging to third parties or comprised in the public domain.

1.7  Service Provider means the vendor and its affiliates, subcontractors, and representatives performing services for T&L under the Contract, all of which must be approved in writing by T&L.  
1.8  Software means computer programs and program objects of any kind, program set-up and customization parameters, and data and the tangible media on which any of the foregoing are recorded.

1.9  Specification means the criterion for services, including descriptions of the Deliverables and services, their components, capacities, features, functions, or methods.

1.10 Statement of Work means the description of services to be performed by Service Provider.

1.11  T&L Data means all data related to T&L, including data on databases, or in records, files, reports and forms, that may be received, computed, developed, used, or stored by Service Provider for T&L under the Contract.

2  Price and Payments.
2.1  Price. Except as expressly provided herein or agreed in writing, the total consideration payable to Service Provider under this Contract shall consist of the Fees and any applicable charges for out-of-pocket expenses, solely to the extent incurred in accordance with T&L’s expense policies and invoiced to T&L monthly. 
2.2  Detailed invoices.  Each invoice from Service Provider shall provide a detailed summary of the Price, separately identifying Fees, expenses, and designating whether Fees are for services or for Software or goods.

2.3  Payment.  T&L shall pay Service Provider net 90 days following the receipt of a properly prepared, true and correct invoice, along with all supporting documents as requested by T&L. T&L may withhold payment for disputed amounts and may apply set offs for amounts claimed owed to T&L by Service Provider.  

2.4  Fee Adjustments.  For any services to be performed on a fixed-fee or not-to-exceed-fee basis, absent T&L’s specific prior written consent, T&L shall have no obligation to pay in excess thereof. Service Provider shall provide T&L written notice as soon as possible, but in no case more than three (3) days after receipt or occurrence of anything for which Service Provider claims an adjustment in Price or completion date.  Untimely claims for adjustment shall be barred and completely waived.  
2.5  Taxes. The Price shall be exclusive of any taxes for which Service Provider is responsible by law. Service Provider shall be responsible for any import, export, withholding and similar taxes.  

3  Changes to Contract.  Service Provider shall not vary any of the services, Deliverables or Specification, except via a Change Order.  In the event of any delay or default by T&L that causes or is reasonably expected to cause a delay in Service Provider’s performance, Service Provider shall, as soon as practicable, notify T&L in writing of the estimated impact of such activity on the applicable timetable and the estimated amount, if any, of anticipated additional Fees or services.  

4  Dispute Resolution.

4.1  Dispute Resolution Procedure.  All disputes shall be resolved by the process stated herein.  Those persons with direct involvement shall immediately discuss resolution.  If unsuccessful, then, upon a party’s written request, representatives of senior management from both parties shall negotiate in good faith toward resolution. If none is reached within twenty (20) days after the request, then either party may commence legal proceedings.  No resolution shall be binding upon T&L without approval of T&L’s purchasing organization.
4.2  No Termination or Suspension of Services.  Notwithstanding anything to the contrary contained herein, in no event shall Service Provider interrupt or delay the provision of services to T&L, disable any Deliverable or any portion thereof, or perform any other action that prevents, slows down, or reduces in any way the provision of services or T&L’s ability to conduct its business by reason of a dispute, unless:  (a) authority to do so is granted by T&L in writing or court-ordered; or (b) this Contract has been terminated. 

5  Work Product and Proprietary Materials.
5.1  Project Work Product. All Project Work Product shall be owned exclusively by T&L and, upon creation, is hereby assigned by Service Provider to T&L.  Service Provider is hereby granted a license to such Project Work Product solely for purposes of, and during the term of, carrying out its duties hereunder.  
5.2  Service Provider Work Product.  All work product owned by Service Provider and in existence on the Commencement Date or created or acquired entirely independently of the Contract (“Service Provider Work Product”), shall continue to be owned exclusively by Service Provider, and T&L shall not have any rights thereto except as provided herein.  To the extent any Service Provider Work Product is used or embodied in Project Work Product or is used in the performance of the services or otherwise delivered to T&L hereunder, Service Provider grants T&L and its Affiliates a worldwide, perpetual, transferable, royalty-free license to use, copy, modify, display and transmit (including electronically and wirelessly) such Service Provider Work Product and to make, have made, use and sell any inventions therein for T&L’s internal purposes without separating the same from the Deliverable.  
5.3  Treatment of and Access to T&L Data.  Notwithstanding anything to the contrary herein, T&L shall be and remain, at all times, the sole and exclusive owner of T&L Data  (including any modification, compilation, or derivative work therefrom and all intellectual or industrial property and proprietary rights contained therein or pertaining thereto) and, effective in each case upon the creation of any such items, Service Provider hereby assigns the same to T&L.  Service Provider is hereby granted a license to use and copy the T&L Data solely for purposes of carrying out its duties hereunder during the term and solely to the extent that Service Provider requires access to such data to provide the services as contemplated by this Contract during the Term. Service Provider shall not, without T&L’s express prior written consent, commercially exploit T&L Data, or otherwise adversely affect its integrity, security or confidentiality.  Service Provider shall have in place a policy and employ specific procedures and controls for protecting and T&L Data, Deliverables, and Project Work Product against unauthorized access. Service Provider will immediately notify T&L of any activity that would compromise or adversely affect T&L Data.  
5.4  Software and Source Code. In the event that Project Work Product consists of or includes Software of any kind, Service Provider shall deliver complete source code for such Software to T&L, together with sufficient documentation to make use of the source code to maintain, modify, use, update, upgrade and otherwise fully utilize the Software.  Additionally, Service Provider shall not include or embody any Service Provider Work Product in the Project Work Product unless the applicable Statement of Work details such inclusion and the nature of such Service Provider Work Product.

6  Confidential Information.
Neither party shall disclose to any third party any information of the other, but shall protect it with at least the same level of efforts that it employs to protect its own proprietary and confidential information, acting not less than reasonably.  Any compelled disclosures by legal process shall be promptly notified to the owner of such confidential information in order to provide an opportunity to seek a protective order or other treatment.   Service Provider shall immediately notify T&L of any unauthorized disclosure of T&L information.  Service Provider shall not take any photographs of T&L’s facilities, equipment, installations or property. Service Provider shall immediately inform T&L of any breach of this provision or unauthorized access to T&L Data, Deliverables, or Project Work Product, together with details of the extent of the incident and all remedial action taken to restore protection.  Service Provider shall destroy, and certify destruction of, or return any information received from T&L pursuant to the Contract, upon request by T&L or within three (3) years after termination of the Contract or conclusion of the services or Deliverables provided.  
7 Security
7.1  Security Technology.  Service Provider will provide all Deliverables and perform all services using security technologies and techniques in accordance with industry best practices and T&L’s security policies, procedures and requirements, including those relating to the prevention and detection of fraud and any other inappropriate use or access of systems and networks.
7.2  Network and Application Security.  Service Provider will implement and use network management and maintenance applications and tools, appropriate fraud prevention and detection, and data confidentiality/protection/encryption technologies for endpoints, servers and mobile devices. This must include mechanisms to identify vulnerabilities and apply security patches. Service Provider will also physically and logically separate different customers' networks, and T&L’s shall be segregated from those of third parties.  Service Provider will establish and maintain a continuous security program to enable T&L to: (a) define the scope and boundaries, policies, and organizational structure of an information security management system; (b) conduct periodic risk assessments to identify the specific threats to and vulnerabilities of T&L; (c) implement appropriate mitigating controls and training programs, and manage resources; (d) monitor and test the security program to ensure its effectiveness. Service Provider will review and adjust the security program as appropriate for any assessed risks.
7.3  Physical Security.  Service Provider will ensure physical security. This includes: (a) physical access to any equipment that is on the premises of Service Provider's or contains any data or information of T&L; (b) any mobile storage devices or any other means by which data could be removed from the secured area; (c) scenarios for moving and storing electronic data off-site, if applicable to Deliverables.

7.4  Identity and Access Management.  Service Provider will issue, upon T&L’s authorization, any necessary information access mechanisms, including access identities (IDs) and passwords, and Service Provider agrees that the personnel to whom they are issued will abide by this Contract. Service Provider will provide these personnel only with the minimum level of access necessary to perform the tasks and functions for which they are responsible.  Upon request, Service Provider will provide a list of the personnel and access level to T&L.
7.6  Security Monitoring and Incident Response.  T&L and Service Provider will collaborate on security monitoring and incident response, define points of contact on both sides, establish monitoring and response procedures, set escalation thresholds, and conduct training.  Reports of such monitoring and incident response shall be provided by Service Provider to T&L upon request.  Service Provider shall immediately notify T&L of a security breach that potentially could compromise or affect T&L.  
8  Warranties and Right to Inspect.
8.1  Warranties.  Service Provider represents and warrants to T&L that: (a) it has all rights and authority to enter into and perform the Contract, including, without limitation to grant licenses; (b) the services will be performed in a timely, competent, complete and professional manner; (c) each Deliverable will include all of the elements, features and functionality described in the applicable Statement of Work and/or Specifications; (d) each Deliverable will reflect professional quality standards and be free from any material defects; (e) where the Contract Work includes the Service Provider’s designs and/or materials selection, that they shall be fit and sufficient for the purpose intended, and compatible with any network, hardware, and third-party Software identified in the Specifications and effectively interfaced with T&L’s existing systems; and (f) the applicable Statement of Work fully and completely identifies any third party Software required for T&L’s intended operation, maintenance and use.

8.2  Data Security Warranty.  All Deliverables hereunder will be free from any devices that would cause Software or data to be erased, inoperable, or inaccessible.  All Deliverables will be capable of being monitored for intrusion protection and detection and enabled to allow for encryption and access restriction controls. Additionally, no services will result in the introduction to T&L of malicious or disabling code.  Service Provider will immediately notify T&L of any breach of this warranty or introduction of such code that could potentially compromise or affect T&L.  All services will be performed utilizing commercially reasonable security measures, including any specified in the applicable Statement of Work.  Service Provider will immediately notify T&L of any security breach that could potentially compromise or affect T&L.  For breach of this warranty, without prejudice to T&L’s other remedies, Service Provider will eliminate and reduce the effects thereof and restore any loss of data pursuant to generally accepted data restoration techniques, at no charge to T&L.
8.3  Intellectual Property Warranty.  Service Provider warrants that the Work Product and other Deliverables and services provided by Service Provider under this Contract, and T&L’s exercise, in accordance with the terms hereof, of any intellectual property rights granted under this Contract, will not infringe or otherwise violate any statutory or other rights of any third party in or to any intellectual property rights therein, including, without limitation, copyrights, patents, trade secrets, trademarks or moral rights; and, no third party has asserted or has threatened to assert such claim.  
8.4  Software Warranty.  Service Provider has exclusive ownership of Software it developed or created that is to be included in the Deliverable and is not subject to any Open Source License and does not incorporate or link to any Software subject to Open Source License(s).  
8.5  Documentation Warranty.  All Documentation (if any) required hereunder is, and shall continue to be, complete and shall accurately describe the Deliverables required to be described therein so as to enable T&L personnel with ordinary skills and experience to fully utilize the Deliverables for all purposes for which they are being acquired by T&L. 
8.6  Quality Assurance Warranty.  Service Provider has internal control processes and procedures, covering verification, checkpoint reviews, testing and the like, to ensure that the services are performed accurately and timely in accord with the Contract and industry best practices and standards.  No failure of the processes and procedures to prevent or identify errors or deficiencies in the services will excuse Service Provider’s performance of the Contract.
9  Remedies.  
9.1  Re-performance.  At T&L’s request, Service Provider shall promptly and at no charge to T&L (a) re-perform any services that do not meet the requirements of the Contract and (b) correct all failures to perform under the Contract.  If Service Provider fails to do so, T&L may use third parties to complete the services, at Service Provider’s cost.  
9.2  Right to Inspect.  T&L shall have the right to perform in-progress inspection and testing of the Deliverables.  If the results of such activity cause T&L to be of the opinion that the Deliverables are unlikely to conform to the warranties, Statement of Work or Specification, then Service Provider will immediately take corrective action as is necessary to ensure conformity.  Notwithstanding any such inspection or testing, Service Provider shall remain fully responsible for the Deliverables and services and Tate & Lyle’s rights shall be unaffected by such testing or inspection.

9.3  Cost Remedies.  T&L shall be entitled to recover from Service Provider any expenses due for:  (a)  recreating or reloading any lost, stolen or damaged T&L data; (b) developing, implementing and carrying out a work-around or other remediation; (c) replacing lost, stolen or damaged equipment, Software, and other materials; (d)  procurement of services from an alternate source, to address Service Provider’s breaches or deficiencies; (e)  fines, penalties, sanctions, interest or other monetary remedies imposed by a governmental body or regulatory agency or standards organization; (f)  a delay in provision of services in the amount of two (2)  percent of the Price for each week of delay up to a maximum of ten (10) weeks.
9.4  Non-exclusive Remedies.  No remedy set forth in this Contract is intended to be exclusive of any other remedy otherwise available.  No quality audit, acceptance test, or other similar procedure constitutes legal “acceptance” of any Deliverable, and such activity will not be deemed to have waived or in any way compromised any of T&L’s rights or remedies.  

10  Indemnification.
10.1  Non-Intellectual Property.  Service Provider and T&L shall pay, defend, indemnify and hold each other and the other’s representatives and affiliates harmless from and against all claims, actions, causes of action, damages, fines, liabilities and losses and all related costs and expenses (including reasonable attorneys’ fees) (collectively, “Losses”) relating to or arising from the acts or omissions of the other in respect of the Contract.  

10.2 Intellectual Property.  Service Provider shall pay, defend, indemnify and hold harmless T&L and T&L’s representatives and affiliates from and against any and all Losses based on any allegations by a third party of intellectual property infringement relating to or arising from Service Provider’s acts or omissions in respect of the Contract.  At T&L’s option and Service Provider’s sole expense, Service Provider shall secure a license or replace the infringing item or modify the item so as to make it non-infringing.

10.3  Procedures. Prompt notice shall be given of all indemnified claims, but the lack thereof shall not excuse indemnification obligations except to the extent it caused actual prejudice.  

11  Performance and Termination.
11.1  Performance.  Time is of the essence in the performance of the Contract Work. Without prejudice to any of its rights or remedies, if the Deliverables are not delivered on time, then T&L may (a) cancel the contract; (b) refuse to accept and to pay for the Deliverables, as well as any subsequent delivery of the Deliverables; (c) recover from Service Provider any expenditures reasonably incurred as a result of the late delivery; and (d) claim damages for any additional costs, loss or expenses incurred by T&L that are attributable to the Service Provider’s failure to deliver the Deliverables on the due date, with a minimum of 3% of the value of the Purchase Order per week of delay. 
11.2  T&L Termination. T&L may terminate this Contract or any one or more Statements of Work (in whole or in part), upon the occurrence of any of the following: (a) Service Provider becomes insolvent or subject to any proceeding under bankruptcy law; (b) Service Provider fails to cure a material breach within seven (7) days after T&L provides written notice thereof; (c) Service Provider’s performance is delayed by a force majeure event for more than thirty (30) days; (d)  Service Provider refuses to carry out a reasonable instruction of T&L; (e) Service Provider fails to complete a milestone specified in a Statement of Work by the specified time and the quality or continuity of the services is reasonably likely to be materially, adversely affected as a result; or (f) T&L provides written notice to terminate that is not revoked within ninety (90) days.
11.3  Service Provider Termination.  Service Provider may terminate this Contract or any one or more Statements of Work if (a) T&L has failed to make a payment with respect to the portion being terminated, (b) such payment is not subject to a good faith dispute, (c) no earlier than ninety (90) days after the payment’s due date, Service Provider has given written notice to terminate; and (d) T&L has failed to make payment within thirty (30) days after such notice. 

11.4  Effects of Termination.  Termination shall not constitute a party’s exclusive remedy for any default, nor is it a waiver of rights, and a termination for cause shall entitle the terminating party to damages.  Service Provider shall cooperate reasonably in the orderly wind-down of the services, ensuring reasonable continuity of personnel during any transition to a third party provider of services. 
12  Service Provider Compliance Matters.
12.1  Compliance with Law and T&L’s Corporate Policies.  Service Provider shall abide by T&L’s Code of Ethics , security procedures, and applicable health, safety, and site-specific rules.  Service Provider shall comply with all applicable laws and regulations, including but not limited to those regarding child labor, forced labor, collective bargaining, anti-corruption or anti-bribery, environmental responsibility and sustainability, privacy laws, and shall obtain all licenses, permits and certifications required to perform the services and shall be responsible for and pay or reimburse any costs, damages, fines or other charges (including any applicable attorneys’ fees) arising from any noncompliance.  Further, Service Provicer will comply with standards, expectations, and commitments as stated in T&L’s Code of Ethics, available on www.tateandlyle.com, and further that it will remain in compliance therewith until termination of this Agreement and will require comparable compliance of its suppliers. Service Provider shall promptly notify T&L of any changes in law or regulation relating to T&L’s use of the services.
12.2  SSAE 16.  Promptly upon request of T&L, Service Provider shall provide to T&L an auditor’s report under Statement on Standards for Attestation Engagements No. 16 (or any applicable successor thereto), or comparable equivalent, concerning the services and Service Provider’s business and meeting the following requirements: The report shall (i) be a “Type II” report under such standard, (ii) be prepared by a firm of certified public accountants that is registered with the Public Company Accounting Oversight Board and is reasonably acceptable to T&L.  If any such report reveals a material inadequacy or insufficiency of Service Provider’s performance of the Contract then, Service Provider shall promptly develop and provide to T&L a corrective action plan that is reasonably satisfactory to T&L.  Service Provider shall implement such plan at its sole cost.
12.3  European Data Transfer.  T&L recognizes the European Union’s (“EU”) “omnibus” data protection regime established pursuant to the European Data Protection Directive (95/46/EC) (the “Directive”).  Among other things, the Directive generally restricts the transfer of personally identifiable information about T&L’s employees in the EU (“EU Employee Data”) to T&L operations in the United States, unless there is “adequate protection” for such EU Employee Data when it is received in the United States.  Service Provider agrees to adhere to such adequate protection with respect to EU Employee Data and will, upon request, demonstrate compliance therewith.  
12.4  Import Restrictions.  Service Provider represents and warrants to T&L that Service Provider is not under the control of a national or resident of any country restricted by the United States government and that neither Service Provider nor any party owning or controlling Service Provider is identified on the list of Specially Designated Nationals (each a "SDN") published by the United States Department of the Treasury at www.treas.gov/ofac.  Service Provider further represents and warrants that the country of origin of the Deliverables is not any country from which imports are restricted or prohibited by the United States government from time-to-time, including, without limitation, as of the date of this Contract, the countries set forth on the list published by the United States Department of the Treasury at www.treas.gov/ofac.  Service Provider further represents and warrants that no payments to Service Provider shall be made by, through, or to any SDN, and that payments made by T&L to by, through, or to any payee, account or account party specified by Service Provider, shall be deemed made, whether or not received by Service Provider for any reason, including without limitation, the intervention of any government or agency thereof.  Service Provider shall not utilize any raw materials or other products either directly or indirectly from any country from which imports are restricted or prohibited by the United States government from time to time, including, without limitation: Iran, Cuba, Libya, Syria, North Korea, Burma, and Sudan.
12.5  Export Control. The Deliverables or information made available pursuant to or in connection with this Agreement is subject to the Export Control Regulations of the United States Government.  Seller agrees that it will not disclose or ship either directly or indirectly, any technical information and data made available to it pursuant to or in connection with this Contract or the direct product thereof (equipment, plant, process or service) to any country to which such disclosure or shipment is prohibited by the laws or regulations of the United States of America.

13  Insurance. 
Service Provider shall at all times maintain adequate insurance coverage with a reputable, licensed insurer, and shall name T&L as an additional insured and waive all rights of subrogation in respect of all such insurance. Service Provider shall provide T&L with documentation evidencing such coverage, naming T&L as an additional insured thereon.  Such coverage shall include (a) commercial general liability insurance of US $5,000,000 per occurrence; (b) “umbrella liability” insurance; (c) professional indemnity and liability insurance of US$2,000,000 per occurrence; (d) workers’ compensation coverage in statutory limits; (e) employer’s liability coverage of US$100,000 per occurrence; and (f) insurance against loss of theft and damage to physical objects (among others fire and theft hazards) owned by T&L.

14  Miscellaneous.
14.1  Amendments.  Except as otherwise expressly provided herein, the Contract may not be modified, amended or altered in any way except by a written Contract signed by both parties.  Failure or delay of enforcement shall not be construed as a waiver, and no waiver of any breach or default may be deemed a waiver of any subsequent like activity.  All claims by Service Provider in respect of the Contract must be filed within one year of delivery.
14.2  Assignment.  Service Provider shall not assign this Contract or delegate any of its duties, in whole or in part, without the prior written consent of T&L.  
14.3  Records and Audits.  Service Provider shall maintain complete and accurate records and documentation for the Contract, including records of a breach of this Contract.  T&L, upon reasonable notice to Service Provider, may audit Service Provider’s performance under the Contract.  Service Provider shall immediately notify T&L of a breach of this Contract. Service Provider shall provide T&L and its authorized agents and representatives access to inspect Service Provider’s premises, systems, controls, security measures, and records to review compliance with the Contract.  If an audit reveals an overcharge, Service Provider shall issue refund plus 10% of that amount within thirty (30) days of demand. 

14.4  Survival.  Rights and obligations that by their nature prescribe continuing rights and obligations shall survive termination or expiration of the Contract.  
14.5  Headings, Drafting, and Authority.  Section numbers, headings, and captions are provided for convenience only and shall not be considered in interpreting the Contract.  Neither party shall be deemed the primary or original drafter of any provision, and no part of the Contract may be interpreted against a party on the basis that such party was the drafter.
14.6  Entire Contract.  The Contract constitutes the complete and exclusive Contract of the parties with respect to the subject matter and supersedes all prior proposals, understandings, and Contracts, whether oral or written, between them with respect to the subject matter hereof.  
14.7  Governing Law. This Contract shall be governed according to the laws of the State of Illinois, USA, without regard to its conflicts of laws principles.  Application of the U.N. Convention on Contracts for the International Sale of Goods is hereby excluded.  All actions and proceedings arising out of or related to the Contract shall be brought only in a state or federal court located in Illinois, and the parties hereby consent to such venue and to the exclusive jurisdiction of such courts. EACH PARTY HEREBY WAIVES ITS RIGHT TO A JURY TRIAL.  Each party warrants and represents to the other that the signatures by such party appearing on these terms and conditions are made by a person with full authority to bind such party to the Contract.
14.8  Independent Contractor.  Service Provider is an independent contractor, not an employee of T&L’s, and nothing in this Contract shall be construed to create a partnership, joint venture, or agency relationship between the parties.  Service Provider shall remain responsible for the administration of the Contract on a daily basis.  Service Provider shall immediately notify T&L of any anticipated or effected change in any Service Provider key personnel administering the Contract.  Each party is solely responsible for payment of all compensation and taxes related to its employees. 
14.9 Publicity.  Service Provider shall not use T&L’s name or trademarks without T&L’s prior express written permission.  Neither party shall refer publicly to the existence of the Contract or the relationship between them.  

14.10  Severability.  If any provision of the Contract is determined to be invalid or unenforceable, that provision shall be deemed stricken and the remainder of this Contract shall continue in full force and effect.

14.11  Third Party Rights Excluded.  This Contract is an Contract between the parties hereto, and confers no rights upon any of their respective Representatives or upon any other person or entity.
[SERVICE PROVIDER]

By:__________________________

Name:_______________________

Date:________________________

